The President

Palikir, ’Poﬁnpei
Federated States of Micronesia

April 3,2014

The Honorable Dohsis Halbert
Speaker

18™ FSM Congress

Palikir, Pohnpei, FM 96941

Dear Speaker Halbert:

This is to inform you that I have signed and: designated the following Congressional Act as
Public Law No. 18-52:

Congressional Act No. 18-56, “AN ACT TO FURTHER AMEND SECTIONS
203, 205, 208 AND 228 OF TITLE 21 OF THE CODE OF THE FEDERATED
STATES OF MICRONESIA, AS AMENDED BY PUBLIC LAWS NOS. 11-26
AND 17-03, AND CREATING A NEW CHAPTER 3, TO CREATE A BODY
CALLED THE FEDERATED STATES OF MICRONESIA
TELECOMMUNICATION REGULATION AUTHORITY (THE
“AUTHORITY”), SETTING FOR THE POWERS, DUTIES AND
PREROGATIVES OF THE AUTHORITY IN ESTABLISHING THE
STANDARDS AND GUIDELINES IN ENHANCING ACCESS TO AND
AFFORDABILITY OF TELECOMMUNICATION SERVICES IN THE
FEDERATED STATES OF MICRONESIA, USING THE PRINCIPLES OF
LIBERALIZATION, FREE AND OPEN COMPETITION, AND CUSTOMER-
ORIENTED APPROACH, AND FOR OTHER PURPOSES.”

Sincerely, -

Manny Mori
President

ce, FSMS#Preme Court
Pepartment of Justice
Director, Office of SBOC
Legislative Counsel, CFSM .~
Library, CFSM

PIO, FSM

Chief Justi
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CONGRESS OF THE FEDERATED STATES OF MICRONESIA
P.O. Box PS 3
Palikir, Sokehs
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Fax: (691) 320-5122

Office of the Chief Clerk
April {Qé? , 2014

His Excellency Manny Mori N e
President NS
Federated States of Micronesia

Palikir, Pohnpei FM 96941

Dear President Mori:

I have the honor to transmit herewith Congressional Act No.
18-56, "AN ACT TO FURTHER AMEND SECTIONS 203, 205, 208 AND 228
OF TITLE 21 OF THE CODE OF THE FEDERATED STATES OF MICRONESIA,
AS AMENDED BY PUBLIC LAWS NOS. 11-26 AND 17-03, AND CREATING A
NEW CHAPTER 3, TO CREATE A BODY CALLED THE FEDERATED STATES OF
MICRONESIA TELECOMMUNICATION REGULATION AUTHORITY (THE
“AUTHORITY"”), SETTING FOR THE POWERS, DUTIES AND PREROGATIVES OF
THE AUTHORITY IN ESTABLISHING THE STANDARDS AND GUIDELINES IN
ENHANCING ACCESS TO AND AFFORDABILITY OF TELECOMMUNICATION
SERVICES IN THE FEDERATED STATES OF MICRONESIA, USING THE
PRINCIPLES OF LIBERALIZATION, FREE AND OPEN COMPETITION, AND
CUSTOMER-ORIENTED APPROACH, AND FOR OTHER PURPOSES", which was
passed by the Eighteenth Congress of the Federated States of
Micronesia, Third Special Session, 2014, by a two-thirds vote of
all the State delegations as required and as duly certified.

Sincerel LS,

Liwiana Ramon Ioani
Chief Clerk, Congress of the
Federated States of Micronesia

Enclosures



ACT NO. 18-56
CONGRESSIONAL BILL NO. 18-145, C.D.1

EIGHTEENTH CONGRESS OF THE
FEDERATED STATES OF MICRONESIA
THIRD SPECIAL SESSION

j ' MARCH 24 — APRIL 02, 2014
- 8

ppEEE -
R

v
voJ
% e
:4’¢¢¥ '§, .
i b e
j Ty % 3
ol | R
77
' []

‘; - v
o JATES O

-
Tema ¥

An Act

TO FURTHER AMEND SECTIONS 203, 205, 208 AND 228 OF TITLE 21 OF THE CODE
OF THE FEDERATED STATES OF MICRONESIA, AS AMENDED BY PUBLIC LAWS
NOS. 11-26 AND 17-03, AND CREATING A NEW CHAPTER 3, TO CREATE A BODY
CALLED THE FEDERATED STATES OF MICRONESIA TELECOMMUNICATION
REGULATION AUTHORITY (THE “AUTHORITY”), SETTING FOR THE POWERS,
DUTIES AND PREROGATIVES OF THE AUTHORITY IN ESTABLISHING THE
STANDARDS AND GUIDELINES IN ENHANCING ACCESS TO AND AFFORDABILITY
OF TELECOMMUNICATION SERVICES IN THE FEDERATED STATES OF
MICRONESIA, USING THE PRINCIPLES OF LIBERALIZATION, FREE AND OPEN
COMPETITION, AND CUSTOMER-ORIENTED APPROACH, AND FOR OTHER
PURPOSES.

INTRODUCED BY SENATOR: FLORENCIO S. HARPER (BY REQUEST)
DATE: MARCH 24, 2014

REFERRED TO: COMMITTEE ON TRANSPORTATION AND COMMUNICATIONS
S.C.R.NO. 18-131 — MARCH 28, 2014
FIRST READING: MARCH 31, 2014
SECOND READING: APRIL 01, 2014

Chief Clerk, FSM Congress
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Office of the Speaker

ACT NO. 18-56

(CONGRESSIONAL BILL NO.

CONGRESS OF THE FEDERATED STATES OF MICRONESIA
PO, Bex PS8
Palikir, Sokehs
Pohnpei State, FM 96941
Tel: (691) 320-2324 / 2338
Fax: (691) 320-5122

We hereby certify that on April 01 the foregoing act passed

Second and Final Reading of the Eighteenth Congress of the

Federated States of Micronesia, Third Special Session,

2014, by a two-thirds vote of all the State delegations as

raquired under article IX,

of the Federated States of Micronesia.

section 20, of the Constitution

ne
ates of Micronesia

Liwiana Ramon Ioanis
Chief Clerk
Congress of the

Federated States of Micronesia

18-145, C.D.1)
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EIGHTEENTH CONGRESS OF THE FEDERATED STATES OF MICRONESIA

THIRD SPECIAL SESSION, 2014 CONGRESSIONAL BILL NO. 18-145, C.D.1
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AN ACT

To further amend sections 203, 205, 208 and 228 of title 21 of the Code
of the Federated States of Micronesia, as amended by Public Laws Nos.
11-26 and 17-03, and creating a new chapter 3, to create a body called
the Federated States of Micronesia Telecommunication Regulation
Authority (the “Authority”), setting for the powers, duties and
prerogatives of the Authority in establishing the standards and
guidelines in enhancing access to and affordability of
telecommunication services in the Federated States of Micronesia, using
the principles of liberalization, free and open competition, and
customer-oriented approach, and for other purposes.

BE IT ENACTED BY THE CONGRESS OF THE FEDERATED STATES OF MICRONESIA:

1 Section 1. Section 203 of Title 21 of the Code of the

2 Federated States of Micronesia, as amended, is hereby amended as

3 follows:

4 “Section 203. Powers and responsibilities of the

5 Corporation. The Corporation has the following powers

6 and responsibilities:

7 (1) to operate as a provider of all

8 telecommunications within the Federated States of

9 Micronesia and between points in the Federated States of
10 Micronesia and points outside thereof;
11 (2) to operate and manage such services on the basis
12 of commercially accepted practices, treating all users
13 of telecommunications services on equitable terms in’
14 accordance with its published tariffs, and requiring all
15 users to pay for the services provided;

16 (3) to plan for the expansion and improvement of

CBL 18-155
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telecommunications facilities and services;

(4) to the extent practicable, to expand
telecommunications services to areas and communities in
the Federated States of Micronesia that are presently
unserved or poorly served and to improve the quality,
reliability, and variety of services available to all
users in a manner consistent with commercial
reasonableness and with promoting economic development,
the advancement of education and health care, and the
preservation of the cultural identity of the people of
the Federated States of Micronesia;

(5) to improve the telecommunications skills and
promote the telecommunications training of Micronesian
citizens who are employees of the Corporation;

(6) to establish, publish, and implement a structure
of tariffs and rates for telecommunications services
calculated to ensure that, to the extent practicable,
adequate and equitable charges are imposed for services
and that the tariff structure promotes the increased use
of telecommunications services;

(7) to invest all surplus revenues of the
Corporation in the expansion and improvement of
telecommunications facilities and services;

(8) to incur indebtedness for the purpose of

expanding and improving telecommunications facilities,
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to the extent and on such terms as are deemed
commercially reasonable by the Corporation; and

(9) to provide on a reimbursable basis emergency
telecommunications services to governments, individuals,

and entities in the Federated States of Micronesia.

Section 2. Section 205 of Title 21 of the Code of the

Federated States of Micronesia, as amended, is hereby amended as

follows:

“Section 205. Legal capacity of the Corporation.

In performing the functions authorized under this
chapter or other law of the Federated States of
Micronesia, the Corporation shall have the capacity to
exercise all powers normally exercised by a corporation,
including, but not limited to, the following:

(1) to adopt, alter, and use a corporate seal;

(2) to adopt and amend bylaws governing the conduct
of its business and the exercise of its powers;

(3) to sue and be sued in its corporate name;

(4) to acquire, in any lawful manner, real, personal,
or mixed property, either tangible or intangible; to
hold, maintain, use, and operate such property; and to
sell, lease, or otherwise dispose of such property;

(5) to borrow or raise any sum or sums of money and
to issue corporate bonds on such security and upon such

terms as may from time to time be deemed necessary for
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the expansion and improvement of communications
facilities;

(6) to retain and terminate the services of
employees, agents, attorneys, auditors, and independent
contractors upon such terms and conditions as it may
deem appropriate; and

(7) to do all such other things as may be deemed
incidental to or conducive to the attainment of the
responsibilities of the Corporation.

Section 3. Section 208 of Title 21 of the Code of the
Federated States of Micronesia, as amended by Public Laws Nos.
11-26 and 17-03, is hereby deleted in its entirety.

Section 4. Section 228 of Title 21 of the Code of the
Federated States of Micronesia, as amended, is hereby deleted in
its entirety:

Section 5. Title 21 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 301 under chapter 3, to read as follows:

“Section 301. Short title. This Act may be cited as

the ‘FSM Telecommunications Act of 2014'.”
Section 6. Title 21 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 302 under chapter 3, to read as follows:

“Section 302. Definition. In this Act, unless the

context otherwise requires:
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(a) ‘access’ means the provision of access to a
bottleneck facility by one licensee to another for the
purpose of the second licensee providing communications
services;

(b) ‘Act’ means the FSM Telecommunications Act
of 2014, and where appropriate includes the rules and
regulation made pursuant to this Act;

(c) ‘affiliate’ means, in relation to any one
person, any other person directly or indirectly
controlling or controlled by or under the direct or
indirect common control with, such specified person;

(d) ‘appeals panel’ means the body constituted
from time to time pursuant to section 328;

(e) ‘Authority’ means the Office of the
Telecommunication Regulation Authority established under
section 304;

(f) ‘bottleneck facility’ means a communications
facility declared by the Authority to be essential for
the production of communications services which, for
technical reasons or due to economies of scope and scale
and the presence of sunk costs, cannot practicably be
duplicated by a potential competitor in a communications
market;

(g) ‘communications’ means the conveyance from

one device to another of any message by means of any
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wire, radio, optical, electric, magnetic,
electromagnetic, or similar system;

(h) ‘communications facility’ means any
infrastructure, building, or switching equipment; any
submarine cable landing in the Federated States of
Micronesia, submarine cable landing station, or
satellite transmitting facility; any location, mast
site, tower, pole, trunk line, access line, duct or
other underground facility; or other passive equipment
that is used or is capable of being used for
communications or for any operation directly connected
with communications, but excluding customer equipment;

(i) ‘communications market’ means a market
determined by the Authority for communications services
or access;

(j) ‘communications network’ means a system that
uses electricity or electromagnetic energy for providing
communications services between network termination
points;

(k) ‘communications service’ means a service for
the transmission of communications by means of a
communications network;

(1) ‘consumer’ means a customer who contracts
for a communications service that is offered on standard

conditions that are of general application and not
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negotiated individually;

(m) ‘customer’ means a person who contracts for
a communications service;

(n) ‘customer equipment’ means equipment
(including cabling) that is on the customer side of the
network termination point and intended to be connected
to a communications network;

(o) ‘Department’ means the Department of
Transportation, Communications & Infrastructure of the
Government;

(p) ‘Dominant Service Provider’ means in respect
of a communications market a licensee who, in the
opinion of the Authority:

(i) Receives 40% or more of the total gross
revenues of all service providers in that market; or
(ii) Has a position of economic strength or
controls a bottleneck facility in that market that
allows the licensee to behave independently of
competitors or potential competitors, consumers, or
customers;

(q) ‘equipment’ includes any appliance,
apparatus, device or accessory used or intended to be
used for communications purposes;

(r) ‘exempt network’ means a communications

network;
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(i) Not used to provide any communications
service for which a charge is imposed;

(ii) Wholly within one property (including a
ship or aircraft) or a number of properties which
together comprise a campus;

(iii) Used only for a person’s private or
internal requirements (including the requirements of an
organisation’s staff, a related entity or a holding
company, subsidiary company or associated company); or

(iv) Covered by an exemption under
subsection 330(1)(a);

(s) ‘exempt service’ means a communications
service:
(i) Provided only over an exempt network;
or

(ii) Provided in circumstances covered by an
exemption under section 330(1)(a);

(t) ‘Government’ means the Government of the
Federated States of Micronesia;

(u) ‘Inspector’ means a person appointed or
designated by the Authority under section 376;

(v) ‘interconnection’ means the physical and
logical linking of communications networks of different
licensees in order to allow the customers of one

licensee to communicate with customers of the same or
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another licensee, or to access the communications
services of another licensee;

(w) ‘licence’ means an operating or spectrum
licence issued to a person or class of persons under
this Act;

(x) ‘licensee’ means a person who holds or is
registered under a licence issued under this Act;

(y) ‘market’ means a market in the Federated
States of Micronesia for goods and services that, as a
matter of fact and commercial common sense, are
substitutable for them;

(z) ‘message’ means any sign, signal, writing,
image, sound, instruction, information, or intelligence
of any nature;

(aa) ‘net revenue’ means, in respect of any
service provider, the gross revenue received by the
service provider from the provision of communications
services and from interconnection and access, less the
sum of:

(i) The interconnection and access charges
paid by the service provider to another person in the
Federated States of Micronesia; and

(ii) Payments made by the service provider
to an unrelated person outside the Federated States of

Micronesia for the carriage of telecommunications

9 of 119



CONGRESSIONAL BILL NO. 18-145, C.D.1

puiiie a1 8 he

b T <) W © ) B -~ 7S B V)

[o2]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

traffic originating in the Federated States of
Micronesia to destinations outside of FSM;

(ab) ‘network termination point’ means the point
determined by the technical rules for the purposes of
this Act or, in the absence of such rules:

(i) The first equipment socket in a private
residence;

(ii) The public network termination point on
the main distribution frame in a building;

(iii) A point agreed between the customer and
the owner of the communications facility to which that
customer is connected; or

(iv) The air side of the antenna at the
customer equipment, where such equipment is connected to
a network by means of radio communications;

(ac) ‘Open Access Entity’ means a corporation
established pursuant to section 389;

(ad) ‘person’ includes a public authority and any
association of persons, whether incorporated or not;

(ae) ‘publish’ means, where it relates to
publication of a document by the Authority, to publish
in accordance with section 322(2);

(af) ‘President’ means the President of the
Federated States of Micronesia;

(ag) ‘radio communication’ has the meaning

10 of 119
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assigned to that term in the Federated States of
Micronesia Radio Communication Act of 1991, codified as
Chapter 1 Title 21 of the Code of the Federated States
of Micronesia;

(ah) ‘radio frequency spectrum’ means those radio
frequencies comprising channels for specific radio
transmission technologies usable in the Federated States
of Micronesia; |

(ai) ‘Secretary’ means the Secretary of the
Department of Transportation, Communications &
Infrastructure;

(aj) ‘sensitive information’ has the meaning
given in section 322(5);

(ak) ‘service provider’ means a person who:

(i) Owns a communications network; or
(ii) Provides or is entitled to provide a
communications service under a licence or exemption; or
(iii) Has applied for a licence or exemption
under this Act;

(al) 'spécified communications network’ means a
communications network that includes a line or radio
communications link, or a series of lines or radio
communications links, between two fixed points,
including:

(i) Radio communications transmission

11 of 119
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links;
(ii) Cable transmission links; and
(iii) Cable access networks;

(am) ‘universal access obligation’ means an
obligation of a licensee to provide communications
services under a universal access policy in an eligible
geographic area under Section 361(1).

(an) ‘universal access plan’ has the meaning
given in section 367;

(ao) ‘Universal Access Special Revolving Fund’
means the Universal Access Special Revolving Fund
established under section 365;

(ap) ‘user’ means any person using a
communications service, regardless of whether such a
person is contracted to acquire the service.

(aq) ‘wholesale services’ means services required
by a licensee in order to provide communicatiohs
services where such services are supplied or provided by
means of or by means that rely upon a bottleneck

facility.”

Section 7. Title 21 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 303 under chapter 3, to read as follows:

“Section 303. General objectives

(1) The objectives of this Act are:
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(a) Providing transparent, technologically and
competitively neutral regulation, which focuses on
promoting the long-term interests of users;

(b) Providing regulation that is proportionate
to the objectives set forth in this Act, non-
discriminatory in nature, and promotes reliance on
market forces to the greatest extent reasonable in the
circumstances;

(c) Providing conditions for effective
competition among service providers in the Federated
States of Micronesia and encouraging efficient and
sustainable investment in and use of communications
networks and services;

(d) Providing a licensing regime which promotes
entry of new licensees and which fosters investment and
innovation in communications networks and the supply of
communications services;

(e) Providing efficient use of communications
facilities and providing for cost-based interconnection
and access on an equitable and non-discriminatory basis
for operators of communications networks, to promote
end-to-end connectivity of separate communications
networks;

(f) Protecting the interests of consumers and

regulating prices;
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(g) Promoting the development of communications
in the Federated States of Micronesia, as far as
practicable in accordance with recognised international
standards and practices;

(h) Promoting the effective and efficient use of
the radio frequency spectrum, numbers, rights of way,
and other finite resources;

(i) Extending access to communications services
to all persons in the Federated States of Micronesia, to
the greatest extent reasonabie in the circumstances; and

(j) Promoting the appropriate use of

communications networks and communications services.”

Section 8. Title 21 of the Code of the Federated States of

Micronesia, as amended, is hereby further amended by adding a new

15 section 304 under chapter 3, to read as follows:

16
17
18
19
20
21
22
23
24
25

“Section 304. Establishment of the Authority.

(1) There is hereby established the ‘Office of the
Telecommunication Regulation Authority’ with the
functions and powers set out in this Act.

(2) The Authority shall consist of a Chief Executive
and two members, all appointed by the President.

(3) Except as set out in section 317(3), the
Authority shall act independently from the Government
and the Secretary in performing its functions and duties

and exercising its powers under this Act.”
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Section 9. Title 21 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 305 under chapter 3, to read as follows:

“Section 305. Functions and powers of the Authority.

For the purpose of achieving the objectives referred to
in section 303, the Authority shall:

(a) Issue licences and supervise and enforce
compliance with this Act and the conditions of licences;
(b) Regulate access to and the sharing of
communications facilities and interconnection of certain
communications networks of licensees where such matters

are not agreed to by the licensees;

(c) Monitor and enforce compliance with
competition requirements and determine when industry
consolidation is permissible;

(d) Regulate the protection of consumers, the
charges levied by licensees for communications networks,
and the communications services and attributes of
communications services;

(e) Specify the technical standards and
procedures for interconnection, the operation of
communications networks, and the provision of
communications services;

(f) Regulate types and characteristics of

communications equipment which may be connected to a
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communications network;

(g) Monitor and report on the development and
performance of the communications sector in supplying
services and the contribution of the communications
sector to the overall development of the Federated
States of Micronesia;

(h) Monitor the quality of services provided by
licensees and ensure that licensees conform to standards
specified by the Authority;

(i) Manage the radio frequency spectrum required
to provide communications services, including numbering
and electronic addressing, and where practicable assist
licensees in obtaining access to land for communications
networks;

(j) Administer universal service arrangements
for the supply of communications services throughout the
Federated States of Micronesia;

(k) Give effect to policies approved by the
Authority or the President;

(1) Where required by the Secretary, represent
the Government in international conferences or
international and other organisations concerned with
communications;

(m) Advise the Government on policies and

legislative measures in respect of communications;
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(n) Undertake consultations on matters relating
to communications;

(o) Take enforcement action under this Act;

(p) Make rules and regulations as provided for
under this Act; and

(q) Perform such other functions as are

consistent with this Act.”

Section 10. Title 21 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 306 under chapter 3, to read as follows:

“Section 306. Appointment and removal of members.

(1) All the members of the Authority (including the
Chief Executive who shall be appointed as such) shall be
appointed by the President, with the advice and consent
of Congress, from among persons appearing to him to be
qualified for the office for a term of 4 years. The
President may renew the term of appointment of a member
for up to two additional terms of four years each.

(2) The terms of appointment of a member shall be
issued by the President and shall include with
appropriate modifications an obligation to comply with
such ethics rules comparable to those applicable to
employees of the Public Service System from time to
time.

(3) The President shall not appoint a person as Chief

17 of 119
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Executive under subsection (1) unless in the opinion of
the President the person:

(a) Has demonstrated experience of not less than
10 years in the fields of economics, law, finance,
business, engineering or public administration in
relation to the communications sector; and

(b) Is not disqualified for appointment under
subsection (5).

(4) There shall be no requirement that the Chief
Executive is a citizen of the Federated States of
Micronesia, but preference may be given in the
evaluation of candidates for the position to citizens of
the Federated States of Micronesia where such persons
are otherwise qualified under subsection (2).

(5) The President shall not appoint a person as an
additional member under subsection (1) unless in the
opinion of the President the person:

(a) Has demonstrated experience in the fields of
economics, law, finance, business, engineering or public
administration in relation to the communications sector;
and

(b) Is not disqualified for appointment under
subsection (6).

(6) A person shall be disqualified from becoming or

remaining a member of the Authority if that person:
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(a) Is found or declared to suffer from mental
or physical incapacity;

(b) Is or has been convicted of a criminal
offense involving dishonesty or corruption, or where the
penalty includes imprisonment for one year or longer;

(c) Is or has been declared bankrupt or
insolvent;

(d) Holds an elected office in the Federated
States of Micronesia national or state government;

(e) In the case of the Chief Executive, is a
staff member or officer of a department or agency of the
Government; or

(f) Holds a direct or indirect financial or
other interest in any service provider other than
through a fund over which the person has no control or
influence.

(7) The President may remove a member who is
disqualified under subsection (6), or has committed a
serious breach of the terms of appointment as such
member.

(8) A member may resign from the Authority upon one
month’s written notice to the President, or such shorter
time as the President and the member may agree in
writing.

(9) If any member of the Authority dies or ceases to
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hold office before the expiration of the term for which
he was appointed, the term of office of his successor
shall be so fixed as to expire at the end of the first-
mentioned term.

(10) The President may appoint a person as Acting
Chief Executive of the Authority on an interim basis for
up to no more than six months where the Chief Executive
has not yet been appointed, or has ceased to hold office
and a replacement has not been appointed, or during a
period of temporary absence or incapacity.

(11) Any Acting Chief Executive appointed under
subsection (10) shall during his period of appointment
have and exercise all the powers of the Chief

Executive.”

Section 11. Title 21 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 307 under chapter 3, to read as follows:

“Section 307. Remuneration of members.

The Authority shall pay to each of its members, in
respect of his office as such, remuneration and/or
allowances as prescribed by the terms of appointment of
such member issued by the President, and in determining
the remuneration and allowances to be paid under this
section, different provisions may be made as regards the

Chief Executive and the other members but not as between
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1 the other members.”

2 Section 12. Title 21 of the Code of the Federated States of
3 Micronesia, as amended, is hereby further amended by adding a new
4 section 308 under chapter 3, to read as follows:

5 “Section 308. Incorporation and legal capacity of the
6 Authority.

7 (1) The Authority shall be a body corporate with

8 perpetual succession and a common seal.

9 (2) The Authority may sue and be sued in its

10 corporate name, may enter into contracts, and may

11 acquire, purchase, take, hold and enjoy property of

12 every description. The Authority may convey, assign,
13 surrender, yield up, charge, mortgage, lease, demise,
14 reassign, transfer or otherwise dispose of or deal with
15 any property or any interest therein vested in the

16 Authority upon such terms as it sees fit.

17 (3) The Authority may act notwithstanding a vacancy
18 among its members other than the Chief Executive.”

19 Section 13. Title 21 of the Code of the Federated States of

20 Micronesia, as amended, is hereby further amended by adding a new

21 section 309 under chapter 3, to read as follows:

22 “Section 309. Procedure of the Authority.

23 (1) Where no additional members have been appointed,
24 the Chief Executive shall exercise all the functions and
25 powers of the Authority.
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(2) Where additional members have been appointed, the
functions and powers of the Authority shall, subject to
section 311, be exercised by a quorum comprising the
Chief Executive and one other member. Each member of
the Authority including the Chief Executive shall have
one vote and a simple majority of votes shall be
required to dispose of any item of business. In the
event of a tie, the Chief Executive shall cast an
additional deciding vote.

(3) Except as provided in subsections (1) and (2),
the Authority shall determine its own procedure as the
Authority shall consider is necessary for the equitable
and transparent exercise of its powers or for the

effective administration of the Authority.”

Section 14. Title 21 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 310 under chapter 3, to read as follows:

“Section 310. Duty of members to disclose conflicts of

interest.

(1) A member of the Authority who is in any way
directly or indirectly interested in a matter before the
Authority shall, as soon as possible after the relevant
circumstances have come to his knowledge, disclose the
nature of his interest to the Authority. If the Chief

Executive is the sole member, the Chief Executive shall

22 of 119



CONGRESSIONAL BILL NO. 18-145, C.D.1

T N 1L 8= He

10
11
12
13
14
15
16
17

disclose the nature of his interest to the President.
(2) Any disclosure made under subsection (1) shall be
recorded:

(a) In the minutes of the next meeting of the
Authority where there are additional members; and

(b) By the Chief Executive confirming in writing
to the President the nature of his conflict of interest
where the Chief Executive is the sole member.

(3) The disclosing member:

(a) Shall not take part after the disclosure in
any deliberation or decision of the Authority with
respect to that matter; and

(b) Shall be disregarded for the purpose of
constituting a quorum of the Authority for any such

deliberation or decision.”

Section 15. Title 21 of the Code of the Federated States of

Micronesia, as amended, is hereby further amended by adding a new

18 section 311 under chapter 3, to read as follows:

19
20
21
22
23
24
25

#“gection 311. Chief Executive.

The Chief Executive shall be:

(a) Primarily responsible for the execution of
the policies, and the implementation of the decisions,
of the Authority;

(b) Primarily responsible for the supervision

and day-to-day management of the affairs of the
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Authority and its staff; and
(c) The head of the staff of the Authority.”
Section 16. Title 21 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 312 under chapter 3, to read as follows:

#Section 312. Delegation by Chief Executive.

The Chief Executive may, in writing, delegate any of his

powers and functions in his capacity as Chief Executive

W 0 N o ;1 b W N

to any of the staff of the Authority, except this power

[y
o

of delegation.”
11 Section 17. Title 21 of the Code of the Federated States of
12 Micronesia, as amended, is hereby further amended by adding a new

13 section 313 under chapter 3, to read as follows:

14 #Section 313. Employees of the Authority.

15 (1) The Authority may employ such persons necessary
16 for the efficient performance of its functions and

17 powers as the Chief Executive may determine.

18 (2)'The terms of employment shall include an

19 obligation to comply with ethics rules adopted by the
20 Authority that shall be comparable with appropriate
21 modifications to those applicable to employees of the
22 Public Service System from time to time.

23 (3) Except as provided in subsection (2), the

24 employees of the Authority shall be exempt from the
25 Public Service System.”
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Section 18. Title 21 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 314 under chapter 3, to read as follows:

#“Section 314. Authentication of Authority’s seal.

The Chief Executive shall by signature authenticate the
application of the seal of the Authority.”
Section 19. Title 21 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 315 under chapter 3, to read as follows:

“Section 315. Presumption of authenticity of documents

issued by the Authority.

Any document purporting to be an instrument issued by

the Authority and sealed as aforesaid or signed on

behalf of the Authority or by the Chief Executive on

behalf of the Authority shall be received in evidence

and shall be deemed to be such an instrument without

further proof unless the contrary is shown.”

Section 20. Title 21 of the Code of the Federated States' of

Micronesia, as amended, is hereby further amended by adding a new
section 316 under chapter 3, to read as follows:

“Section 316. Protection of members of the Authority.

No personal liability shall attach to any member or
staff of the Authority in respect of anything done or
permitted in good faith under the provisions of this

Act.”
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Section 21. Title 21 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 317 under chapter 3, to read as follows:

“Section 317. Government policies and international

conventions.

(1) The Secretary shall:

(a) Before recommending to the President any
general policy in relation to communications, consult
with the Authority, licensees and other interested
persons and allow a reasonable period for consultation;
and

(b) Upon the President making such a policy,
notify the Authority in writing. |

(2) The Authority shall publish policies notified to
it under subsection (1).
(3) The Authority shall:

(a) Give effect to a Government policy notified
under subsection (1) to the extent possible consistent
with this Act; and

(b) Have regard to obligations under any convention
to which the Federated States of Micronesia is a party.
(4) The Secretary shall have no power to direct the
Authority in respect of the performance of its functions

and powers under this Act.”

Section 22. Title 21 of the Code of the Federated States of

26 of 119



CONGRESSIONAL BILL NO. 18-145, C.D.1l

PURBLIC 1A No 1 8- 52

1 Micronesia, as amended, is hereby further amended by adding a new

2 section 318 under chapter 3, to read as follows:
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“Section 318. Exemption from income tax, customs duty

and import levy.

Notwithstanding the provisions of any other Act, the
income of the Authority shall be exempt from payment of
income tax, and the Authority shall not be liable for
the payment of customs duty and import levy, or any

other tax having a similar effect.”

Section 23. Title 21 of the Code of the Federated States
of Micronesia, as amended, is hereby further amended by adding a

new section 319 under chapter 3, to read as follows:

“Section 319. Annual reports, accounts and audit.

(1) The Authority shall be funded on an annual basis
by licence fees and other fees it is entitled to charge
under this Act, from grants and donations, and from
moneys appropriated by Congress.

(2) Notwithstanding the provisions of any other Act,
charges and fees payable to the Authority pursuant to
this Act shall be payable to the Authority’s nominated
bankK account.

(3) Charges and fees payable to the Authority under
this Act constitute a debt, which may be recovered by
the Authority in a court of competent jurisdiction.

(4) The Authority shall by:
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(a) 30 September of each year, submit its annual
budget for the following financial year and forecasts
for the following two financial years to the President;

(b) 31 March of each year, cause its accounts
for the previous financial year to be audited by the
Public Auditor;

(c) 30 June of each year, submit to the
President and publish the audited accounts and an annual
report on its activities for the previous financial
year; and

(d) 30 June of each year, submit to the
President a report on all significant matters relating
to the performance and efficiency of the communications
sector, with particular reference to the:

(i) Adequacy and quality of services; and
(ii) Contribution of the communications
sector to economic development in the Federated States
of Micronesia.
(5) The annual report of the Authority shall include:

(a) A list of the licenses issued under this Act
and then in force;

(b) A list of the interconnection and access
agreements then in force;

(c) A summary of any material litigation

involving the Authority;
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1 (d) A description of the activities carried out
2 during the year in respect of the universal access plan.
3 (6) The Authority shall transfer to the Universal

4 'Access Special Revolving Fund any monies that it

receives under this Act in excess of its approved budget
and forecast funding needs, unless the Secretary directs
the Authority to retain such excess in anticipation of

future expenditure.”

W 0O N o U

Section 24. Title 21 of the Code of the Federated States of
10 Micronesia, as amended, is hereby further amended by adding a new

11 section 320 under chapter 3, to read as follows:

12 “Section 320. Efficiency audit.

13 (1) The President may at any time direct the Public
14 Auditor to undertake an efficiency audit of the

15 Authority.

16 (2) On being directed to undertake an efficiency

17 audit, the Public Auditor shall within three months:

18 (a) Review the Authority’s annual budget for the
19 current fiscal year and the Authority’s forecasts for
20 the following two fiscal years;

21 (b) Assess whether the budget and forecasts are
22 reasonable having regard to the Authority’s functions
23 under this Act; and

24 (c) Provide a report to the Authority and the
25 President outlining these findings and, if practicable,
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1 recommend changes to the Authority’s budget and

2 forecasts.

3 (3) The Public Auditor may delegate its

4 responsibility to undertake the efficiency audit to a

5 suitably qualified auditing firm.

6 (4) The Authority shall fully cooperate in the

7 conduct of the efficiency audit by providing assistance
8 including giving access to and full disclosure of

9 documents and financial records of the Authority to the
10 auditor.

11 (5) If a report under subsection (2) concludes that
12 the Authority’s budget or forecasts are not reasonable
13 having regard to the functions of the Authority under
14 this Act, the Authority shall provide views on that

15 conclusion to the President within three months. The
16 President shall, after considering the views of the

17 Authority and the Public Auditor, either affirm the

18 Authority’s budget and forecasts or direct the Authority
19 to modify the budget or forecasts and the Authority
20 shall promptly comply with such direction.”
21 Section 25. Title 21 of the Code of the Federated States of

22 Micronesia, as amended, is hereby further amended by adding a new
23 section 321 under chapter 3, to read as follows:

24 #“Section 321. Consultation.

25 (1) The Authority shall carry out such consultations
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as are required by this Act. The Authority may also
carry out such other consultations with interested
persons as it deems appropriate in the circumstances.

(2) Where this Act requires the Authority to conduct
a consultation, the Chief Executive shall publish a
written notice specifying:

(a) The power which the Authority intends to
exercise;

(b) The way in which the Authority intends to
exercise that power; and

(c) The reasons for the intended exercise of
that power.

(3) Where this Act requires the Authority to conduct
consultation with a particular person, the Chief
Executive shall also provide the written notice
specified in subsection (2) to that person.

(4) A person shall be entitled to provide a
submission to the Authority in response to a notice
published under subsection (2). The due date to lodge
such a submission shall be 14 days from the date of the
notice or such longer period as the Authority may
specify in the notice.

(5) The Authority shall take into account any
submission it receives under subsection (4) by the due

date. The Authority is not prohibited from taking into
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1 account a submission it receives after the due date.

2 (6) Subject to section 322, the Authority shall make
3 publicly available a copy of any submission it receives
4 under subsection (4).

5 (7) The Authority shall, before making a final

6 decision:

7 (a) Publish a draft decision; and

8 (b) Provide a copy of such draft decision to

9 every person who has made a submission under subsection
10 (4), where required by this Act, or where the Authority
11 otherwise considers it appropriate.

12 (8) If the Authority issues a draft decision,

13 subsections (2) to (6) shall apply to the draft

14 decision, as if references to the written notice

15 provided under subsection (2) were references to the

16 draft decision.

17 (9) After making a final decision, the Authority

18 shall promptly;

19 (a) Publish that decision; and
20 (b) Provide a copy of such decision to every
21 person who has made a submission under subsection (4).”
22 Section 26. Title 21 of the Code of the Federated States of

23 Micronesia, as amended, is hereby further amended by adding a new
24 section 322 under chapter 3, to read as follows:

25 “Section 322. Publication and use of information
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(1) Subject to subsection (3), the Authority shall
publish:

(a) All rules or other instruments made under
this Act;

(b) All licences and exemptions issued under
this Act; and

(c) Such other documents it is required to
publish under this Act.

(2) Where the Authority is required to publish a
document, the Authority:

(a) Shall publish the document on its website;
and

(b) May publish the document in such other
manner as the Authority considers appropriate.

(3) Subject to subsections (8) and (9), neither the
Authority nor any agent of the Authority shall knowingly
publish or disclose sensitive information to any person,
knowingly allow sensitive information to be disclosed to
any person, or use sensitive information for personal
advantage. A breach of this prohibition by a member or
employee of the Authority shall be a breach of the terms
of appointment or employment of that person.

(4) Subsection (3) shall also apply to a person who
publishes, discloses or uses sensitive information after

ceasing to be a member, employee or agent of the
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Authority.

(5) Subject to subsection (8), ‘sensitive

information’ means information:
(a) Submitted to the Authority by a person;
(b) Not already in the public domain;
(c) Designated as confidential or proprietary by
that person because:
(i) The person has a legal obligation to
keep the information confidential;
(ii) The information is commercially
sensitive to the person;
(iii) Disclosure would compromise effective
competition in a communications market; or
(iv) Disclosure would create a risk to a
person’s safety or national security.

(6) The Authority may, by notice given to the person
supplying information under subsection (5) within 7 days
of the information being submitted, determine that the
information and any data derived from that information
is not confidential or proprietary and as of the date of
such notice that information shall not be ‘sensitive
information’.

(7) Where information is provided to the Authority
voluntarily, upon receipt of a notice issued under

subsection (6) the submitter may within 3 days of
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receipt by notice to the Authority withdraw the
information, in which case:

(a) The Authority shall not have regard to the
information; and

(b) Subsections (3) and (4) shall apply as if
the information were sensitive information.

(8) Sensitive information does not include the terms
of an interconnection and access agreement, including
prices for interconnection and access services.

(9) The Authority may aggregate sensitive information
in such a manner that the identity of the provider of
the information is not readily apparent and:

(a) Publish such information in reports
concerning the state of a communications market in the
Federated States of Micronesia;

(b) Provide such information to other persons
for the purposes of research or the preparation and
publication of reports for non-commercial purposes
concerning communications markets including such markets
in the Federated States of Micronesia.

(10) The Authority may in the course of taking any
action or making any decision in regard to an
interconnection or access dispute supply any sensitive
information provided by a party to that dispute to

representatives of another party to the dispute where
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the Authority is satisfied that the confidentiality of
the -information is protected by legal privilege or that
other steps have been taken to ensure that the use of
that information is restricted to the proper conduct of
the dispute.”
Section 27. Title 21 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 323 under chapter 3, to read as follows:
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“Section 323. Service of notices.

Unless otherwise expressly provided in this Act, any
document required or authorised by this Act to be
provided to or served on any person, may be provided or
served on the person concerned by:

(a) Delivering it to the person or to some adult
member or employee of that person’s family at the
person’s last known residence;

(b) Leaving it at that person’s usual or last
known residence or place of business in a cover
addressed to the person;

* (c¢) Attaching it to some conspicuous part of
that person’s last known residence:

(d) Sending it by registered post addressed to
that person at that person’s usual or last known
residence or place of business;

(e) Where the person is a body corporate;

36 of 119



CONGRESSIONAL BILL NO. 18-145, C.D.1

e, 18=52

!
LR A

12
13
14
15
16
17
18
19
20
21
22
23
24
25

(i) Delivering it to the secretary or other
similar officer of the body corporate at its registered
or principal office; or

(ii) Sending it by registered post addressed
to the body corporate at its registered or principal
office.”

Section 28. Title 21 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 324 undef chapter 3, to read as follows:

#Section 324. Delegation of powers to other regulatory

bodies.
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